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J 

JUDGMENT 

1.  Being highly aggrieved by the judgment and order, dated 16-05-2015, 

passed by Sri P.C. Kalita, learned Assistant Sessions Judge, Sonitpur, in 

Sessions Case No. 21/2014, the Convict, Sri Mukul Kalita (herein after 

referred to as the Appellant), has filed this appeal u/s 374 of the Code of 

Criminal Procedure challenging the finding of conviction and sentence in the 

said Judgment. By the impugned judgment learned trial court has convicted 

and sentenced the Appellant Sri Mukul Kalita  to undergo Simple 

Imprisonment for seven years and to pay a fine of Rs. 5,000/-, in default, to 

undergo further term of simple imprisonment of six months u/s 376 of the 

Indian Penal Code.  

2.  Before entering into the merit of the appeal, let me briefly state the 

facts relevant for consideration of this appeal.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
Criminal Appeal No.         :-     05 (S-2)/2015 

 
Present      :- Mridul Kumar Kalita, AJS 

Sessions Judge, Sonitpur 
Tezpur. 
 

Appellant :- 1. Sri Mukul Kalita, 
Son of Late Kan Kalita, 
Village –Santipur, 
P.S.-Sootea, 
Dist. Sonitpur, Assam.  

  -vs- 

Respondent 

      State of Assam, represented 
by Public Prosecutor, Sonitpur, 
Tezpur.  
 

Counsel for the  Appellant : Sri B. Kotoki, Advocate. 
 

Counsel for the Respondent : Sri Hari Prasad Sedai, PP. 
 

Date of hearing  : 16/09/2015 & 09/12/2015 
 

Date of Judgment : 14/12/2015. 
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 (a) On 02/10/2013, one M s. Mainu Orang lodged an FIR, before 

the In-charge of Itakhola Police Station under Sootea Police Station, inter 

alia, alleging that the accused Mukul Kalita, came to her residence and taking 

advantage of absence of her family members, forcibly committed rape on the 

first informant, who was also physically incapable at that time and as a result 

of which, she became seven months pregnant at the time of filing of FIR.   

(b) After receipt of the said FIR, the I/C of Itakhola Police Out 

Post forwarded the case to O/C of Sootea Police Station for registering a 

case. On receipt of the same, the O/C of Sootea PS case registered a case 

and ASI Pranab Ch. Borah   initiated the investigation and ultimately, after 

completion of the investigation, Charge sheet was laid against the accused 

Mukul Kalita u/s 376 IPC. In due course the case was committed to the Court 

of Session, Sonitpur. It was then transferred to the Court of Assistant 

Sessions Judge, Sonitpur for disposal. The accused appeared before the 

learned Trial Court to face trial. Charge under Section 376 of IPC was framed 

against accused Mukul Kalita and on being asked he refused to plead guilty to 

the said charge and claimed to be tried. 

(c)  During trial, 9(nine) witnesses were examined for the 

prosecution side. Accused was examined u/s 313 Cr.P.C during which he 

denied the truthfulness of the prosecution witnesses. He declined to adduce 

any evidence, in defence.   

(d) Ultimately, on completion of trial, by the Judgment and order, 

passed on 16/05/2015, in Sessions Case No. 21/14, by Sri P.C. Kalita, learned 

Assistant Sessions Judge, Sonitpur, the Appellant Mukul Kalita was convicted 

and sentenced to undergo Simple Imprisonment for seven years and to pay a 

fine of Rs. 5,000/-, in default, to undergo further term of simple 

imprisonment for another six months u/s 376 of the Indian Penal Code.   

The aforementioned Judgment and order of conviction is challenged in 

this instant Appeal u/s 374 Cr.P.C. 
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3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Court has erred in law as well as in facts while 

passing the impugned judgment and order of conviction and as such the 

same is liable to be set aside. 

 (ii) That learned Trial Judge has paid little heed to the cross-

examination of the PWs for which very many important points did not figure 

out in the impugned judgment and order for impartial discussion and 

decision. 

   (iii) That the seven months delay in filing FIR could not be explained 

satisfactorily by the prosecution. The major victim girl (20 years old) plea of 

delay was that she was afraid of the threatening of dire consequences given 

by the accused/appellant which was complete lie and baseless. Even 

assuming though not admitting that the accused/appellant had given 

threatening to the victim of dangerous consequences, even then she could 

have divulged it to her mother who is the nearest and dearest one and well 

wisher of own children. If it was so, then why later on i.e. after long seven 

months the FIR was lodged against the appellant/accused being oblivious of 

the accused’s threatening? Was this salient point explained by the 

prosecution?    

  (iv) That the victim girl gave her statement u/s 164 Cr.P.C. before the 

learned Judicial Magistrate, 1st class on 04/10/2013 at Tezpur and she said 

“he raped me on several occasions. I had resisted his advances but he 

overpowered me. I did not tell my parents about the incidents then. But later 

on I told them what had happened. These sexual assaults and intercourse 

was committed by accused on several occasions.”  But before the trying 

Judge the Prosecutrix stated that only one day such incident took place. Her 

evidence was recorded on 12/08/14 by the Court below. In evidence she 

stated that the occurrence took place 9/10 months ago. If she is believed 

then the so called rape was committed on her at the time of lodging the FIR 

i.e. around 2/10/13. But at the time of lodging FIR, the prosecutrix was 7 

months pregnant. The FIR, evidence of prosecutrix and her parents (PW 1(A) 
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and 2 Sumo Orang and Fardu Orang) revealed that the victim girl was infirm 

due to paralysis and as such she could not resist the accused/appellant at the 

time of occurrence but in cross-examination, the prosecutrix proved just the 

opposite. She was healthy and able bodied woman, moreover prosecution 

utterly failed to establish that prosecutrix was a paralytic patient at the time 

of so-called rape with relevant medical certificate/papers etc.       

(v) That the age of the victim girl, at the time of occurrence, as per 

FIR, victim’s statement u/s 164 Cr.P.C. and parent’s evidence was 20 years 

and medical report also says, she was below 18 years. But, the Hon’ble trying 

Judge keeping aside all testimonies, being biased and presumptive decided 

that the victim was below 18 years and hence, she was a minor.   

(vi) That if the accused/appellant was really involved in the alleged 

rape and victim was seven months pregnant as a result of that at the time of 

lodging the FIR, the prosecution could have easily proved the fact with the 

help of medical science. But the prosecution was completely negligent of their 

duty and held on presumption that the accused/appellant was the real culprit 

of the crime. The Hon’ble Trying Judge also did not pay proper heed to his 

lapse of the prosecution while discussing in his findings of the Judgment.  

(vii) That the learned Trial Court  banks on the hearsay evidence of 

PW 1(A) and PW 2, mother and father respectively of the Prosecutrix in 

discussion in order to bring home the charge against the accused/appellant 

which carry little value.    

(viii)  That for argument sake it may be advanced that the delay in 

lodging FIR cannot be excused on the evidence given by PW 1(A) and PW 2, 

who adduced that they came to know the pregnancy of their daughter from 

the attending doctor only. Is it believable, especially the evidence adduced in 

this regard by mother of the Prosecutrix? A mother is generally expected to 

know the monthly menstruation of her daughter every month. If the daughter 

conceals it before her mother for long seven months, then depravity and 

misdemeanor of the major girl can be easily perceived. But the Hon’ble 

Trying Judge ignored these aspects and solely believed the decision of the 
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Hon’ble Supreme Court reported in AIR 2006 SC 3084, without thorough 

discussion of the facts and circumstances in the relevant case.    

(ix)  That the impugned judgment and order of the learned trial court 

is quite illegal, unjust and liable to be set aside.  

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in Sessions Case No. 21 of 2014, statements 

of accused, recorded therein, u/s 313 Cr.P.C and the materials on record 

including the Judgment, passed on 26/05/2015, by the trial Court, 

thoroughly. I have also heard Ld. Counsel for the appellant Sri B. Katoki and 

Ld. Public Prosecutor Sri Hari Prasad Sedai. 

5. Now, let me, assess the evidence on record and find out as to 

whether the conviction of appellant deserves to be confirmed or set aside. It 

appears that out of total nine prosecution witnesses, the victim, who deposed 

as PW 3 is the main witness of this case. She, being the victim, is the only 

eye witness of the alleged crime and learned trial Court has relied mainly on 

her testimony. PW-1 is the doctor who examined the victim, PW-7 is the 

investigating officer of this case, PW-8 is the Bench Assistant to the Court of 

learned Judicial Magistrate first class, Sonitpur and all of the remaining 

witnesses namely PW-1A, PW-2, PW-4, PW-5 and PW-6 are reported 

witnesses. The victim while deposing as PW 3 has stated that the 

accused/appellant used to visit her residence and one day, 9/10 months ago, 

the accused came to her residence, grabbed her and committed bad act on 

her as a result of which she became pregnant. She has also deposed that she 

resisted but the accused/appellant threatened her. She has also stated that 

she did not disclose the incident to her parents because of the fear of the 

accused/appellant. She has also stated then when she was taken to the 

doctor it came to the light that she was pregnant and later on she delivered a 

male baby. Later on she lodged an FIR against the present 

accused/appellant. Did in her cross examination she stated that one day the 

accused had forcibly committed bad act. She has also deposed that at the 

time of incidence she was suffering from paralysis. Her parents, while 

deposing as PW-1A and PW-2 has stated that on noticing the physical 
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changes in their daughter and it took her to medical checkup and came to 

know that she is pregnant. They’ve also stated that their daughter told them 

that the pregnancy was from the side of the accused when the accused 

committed bad act on her when nobody else was in their house. Both the 

parents have deposed that the daughter was suffering from paralytic ailment. 

6.  Though the victim has not specifically stated that she was subjected 

to sexual intercourse by the appellant, however she has categorically stated 

that the appellant had done bad acts with her when nobody was at home and 

as a result of which she became pregnant. If we peruse the testimony of the 

doctor who examined the victim, it becomes clear that the victim was 

pregnant at the time of such examination. The woman cannot become 

pregnant unless she is subjected to sexual intercourse, therefore, it is not 

difficult to arrive at the conclusion that the “bad acts” which the victim has 

stated in her testimony refers to the act of sexual intercourse. 

7.  Learned Counsel for the appellant has submitted that in testimony of 

the victim has stated that the occurrence took place 9/10 months ago. If she 

is believed then the so called rape was committed on her at the time of 

lodging the FIR i.e. around the month of October 2013, however, at the time 

of lodging FIR, the Prosecutrix was 7 months pregnant, and hence testimony 

should not be relied upon. However on careful examination of the testimony 

of the victim it appears that she has also stated that the FIR  was lodged only 

after confirmation of her pregnancy by the Doctor, it also appears that when 

she deposed she had a baby of seven month of age. Therefore, if we 

consider her testimony in its entirety and further considering the fact that she 

is a dependant daughter of a Tea garden laborer, and rustic villager, her 

failure to state the exact time and date of the alleged crime will did not 

destroy the prosecution case. 

8. Learned Counsel for the appellant has also submitted that the age of 

the victim girl, at the time of occurrence, as per FIR, victim’s statement u/s 

164 Cr.P.C. and parent’s evidence was 20 years and medical report also says, 

she was below 18 years. But, the learned trial court keeping aside all 

testimonies, being biased and presumptive decided that the victim was below 
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18 years and hence, she was a minor. On perusal of the impugned Judgment, 

it appears that the learned Trial Court has held that in absence of any 

document regarding proof of age of the victim finding given by the doctor 

that the victim is below 18 years of age has been relied upon. On perusal of 

Ext. 5 which is the Radiological Report as well as Ext. 1 which is the medical 

report of the examination of the victim, it appears that the Doctors have 

assessed the age of the victim “just below 18 years”. On perusal of the 

testimony of the parents of the victim as well as the victim herself, it appears 

that all of them have stated that the age of the victim is 20 years at the time 

of the incident. In Lakhanlal Vs. State of M.P. reported in 2004 Crl.L.J. 

3962, Hon’ble High Court of Madhya Pradesh gave benefit of doubt to the 

accused on the basis of variation of two years on the assessment of age by 

Doctor. In the instant case also as the Doctors have opined that the age of 

the victim was “just below 18 years” and no birth certificate or other 

documents of proof of age. Hence, in the instant case also two years 

variation in the assessment of age by the Doctor may not be ruled out and as 

from the report of Doctor it appears that this is a border line case. Hence, in 

the instant case also it cannot be concluded with certainty that the victim was 

below 18 years as held by learned Trial Court. However, irrespective of age of 

the victim what is relevant in the instant case is as to whether the victim was 

a consenting party as also argued by learned counsel for the appellant. On 

perusal of the testimony of the victim, it appears that she has been 

categorically stated that she was subjected to bad acts forcibly and her 

testimony could not be demolished during cross-examination.  Learned 

counsel for the appellant has cited rulings of Hon’ble Supreme Court of India 

in “Mohanlal Vs. State of Rajasthan” reported in (2002) 10 SCC 14, 

another ruling of Hon’ble Kerala High Court in “Vettikuzhiyil Jaison @ Jose 

Vs. State of Kerala” reported in 2003 Crl.L.J. 2482 and Hon’ble Gauhati 

High Court in “Jintu Das Vs. State of Assam” reported in (2002) 3 GLR 

633 in all these cases, the accused were acquitted on the ground that the 

prosecutrix was a consenting party to the act of sexual intercourse and she 

was above 18 years of age. However, the facts of the cases cited by learned 

counsel for the appellant are distinguishable from the facts of the instant case 
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as in the instant case the victim has categorically stated that she was 

subjected to force and threat by the appellant.  Hon’ble Gauhati High Court in 

“Prakash Nath Vs. State of Assam” reported in 2007 (2) GLT 471 has 

held that u/s 114 A of the Indian Evidence Act, the Court can presumed that 

the woman did not consent if she states in her evidence before court that she 

did not consent. The testimony of the victim in the present case also clearly 

shows that she was subjected to force and threat and she was not a 

consenting party. This testimony remains uncontroverted. Therefore, 

irrespective of age of the victim, in the instant case it appears that the victim 

was subjected to sexual intercourse without her consent.       

9.  Learned counsel for the appellant has also argued that in her 

statement u/s 164 Cr.P.C., the victim has deposed that she was subjected to 

sexual intercourse several times by the appellant, however, during trial, she 

has stated that the accused forcibly committed bad acts with her only once, 

therefore, her testimony should not be relied upon. I don’t find any force in 

this submission of the learned counsel for the appellant. Though the victim 

has stated in her statement u/s 164 Cr.P.C. that she was raped by the 

accused on several occasions and during trial she has stated that one day the 

accused forcibly committed bad act, her statement made during trial does not 

get diluted nor the probative force of her testimony gets diminished in any 

manner as it is not the case of the appellant that the victim did not implicated 

him at all during trial. During trial the victim has also not given any 

categorical statement that she was not raped on many occasions. Thus, 

merely not stating the fact, that “she was raped on many occasions”, during 

trial does not nullify her testimony given as PW 3 during the trial. Learned 

trial court, in considered opinion of this Court, has correctly relied upon the 

testimony of the victim and convicted the present appellant u/s 376 of IPC. 

Considering the facts and circumstances of this case including the condition 

of the victim at the time when the offence was committed, I am of the 

considered opinion that the accused has been imposed proper punishment by 

the learned trial Court.  
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10.  In view of the above, I am of the considered opinion that the 

impugned Judgement delivered by the learned trial Court on 16-05-2015  is 

devoid of any infirmity and after discussing all aspects of the evidence, it has 

rightly convicted the accused person (present appellant) u/s 376 IPC. The 

impugned Judgement is, therefore, upheld and this appeal is accordingly 

dismissed on contest. 

 

11.  Send back the LCR to the Ld. Trial Court, along with a copy of 

this judgment, immediately. The appellant shall surrender before the trial 

court, on 20-01-2016, to serve out the sentence imposed by learned trial 

Court. 

       Given under my hand and seal of this court on this the 14th 

day of December, 2015. 

  

 

      (M. K. Kalita)                              
SESSIONS JUDGE          
SONITPUR: TEZPUR 

Dictated and corrected by me 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 
Dictation taken and transcribed by me :  

 

R. Hazarika, Steno   


